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Dear Ms. Loprest:

| write on behalf of the Brennan Center for Justice at N.Y.U. School of Law’ to comment
on the revised proposed independent expenditure disclosure rules. The Brennan Center
applauds the Board for its efforts to encourage transparency in politics and to address the
concerns raised by members of the public in response to the initial draft rules. We
believe the revised rules greatly improve upon a number of areas of concern raised by the
Brennan Center and others, including at the October 27, 2011 public hearing on the issue,
and commend the Board for its thoughtful and detailed approach to revisiting the draft
rules.

We believe the Board was correct to narrow the proposed definition of “electioneering
communication,” particularly with regard to the types of communication media that are
covered. The revised rules will offer greater clarity for individuals and organizations
required to report information, while providing important information about political
spending to New York City voters. For example, by defining electioneering
communications to include broadcast media, paid advertising and mass mailings — but not
a broader array of written communications — the revised rule focuses more narrowly on
the types of communication most likely to pose a “sham issue ad” problem. This
definition strikes an appropriate balance, empowering voters by improving the
transparency in political spending while being cognizant of the need to encourage
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political activity and minimize any administrative burdens created by these reporting
requirements.

We also wholeheartedly agree with the Board’s conclusion that “[t]Jo provide useful
information to the voters, it is important that the rules reflect the way people and
organizations communicate about elections in New York City.”®> For this reason, the
Board’s decision to expand upon the federal definition of “electioneering
communications” by including mass mailings makes good sense. As the Board’s data
show, mass mailings are a critical piece of city council campaigns, accounting for the
majority of money spent by city council candidates in 2009.% This finding fully supports
the Board’s efforts to adapt the federal definition for the particular needs of our City’s
elections.

The revised rules also address concerns that the draft rules would have created a reporting
dilemma for 501(c)(3) non-profits by forcing them to disclose advocacy as
“electioneering communications,” even though the tax code prohibits such groups from
supporting or opposing candidates for public office. By exempting 501(c)(3)
organizations from disclosure requirements for “electioneering communications”
associated with candidates, the revised rules recognize this prohibition, and provide
appropriate clarity for non-profit organizations.

We commend the Board for carefully addressing the need for greater transparency, and
for crafting rules that aim to be clear while avoiding loopholes. The latest revisions
address valid concerns, while providing voters with the information they need to make
educated decisions. We also commend the Board for producing supporting information
along with the revised rules that educates the public about the problems that the rules
address and provides examples of the type of information that the Board wishes to
capture.

The Board’s responsiveness to public comments and strong commitment to public
education provide a model for the shared work of implementing these rules as we move
forward.

Respectfully Submitted,
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